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MAY 18. 1790, : . Y b ‘j
PET.—THO. SANDS, "

Factor on Cowbiffer,

R. BOSWELL, Acexr.
UNTO THE RIGHT H‘ONCSURAB.LE 1

THE LORDS OF .COUNCIL AND SESSION,
T H E
; e

THOMAS SANDS, one of the joint-heirs of the Eftate
e~ Cowbifter; und only forrof “the deceafed " Wirzramw ——* ’“@

@ Sanps, fon of the Reverend Mr RoserT Sanps Mini-
fter of Hoy and Gremfey in Orkney, and of the faid
Mr RoserT SaNDS, as adminiftrator-in-law of the

{aid Tromas Sanps his grandfon, and of Mifs Ceciria
Harcro, another joint-heir apparent of Cowbifter ;

HUMBLY SHEWETH,

RHAT, by a deed of fettlement and entail, of this date, f;?é'”“

which was duly recorded in the regifter of tailzies, the Augs.

deceafed Dr Hugh Halcro conveyed, under the condi- *77*
tions and fetters therein mentioned, his eftate of Cowbi-

ﬂcr, to his fon William Halcro, and to the he1rs of his body ; whom

failing, to his four fifters, Margaret, Cecilia, Jean, and Mary Hal-

cro, and the heirs of their. bodies ; and the fhares of thofe dying

without T
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svithout keirs of their bodies, to the furvivors or furvivor, and their
heirs equally.
Margaret Halcro, the eldeft fifter, was married to Jofhua Johnfton

writer in Stromnefs ; and the deed vefted the management of the ‘e-

{tate in Mr Johnfton and in his wife, and in Jean Halcro, another of
the fifters, and in the furvivor of them, during the minority and ab-
fence of William Halcro the inftitute; who was then in Jamaica.—
The fame perfons were alfo appointed tutors and curators to him.

The deed likewife granted a {pecial power to thefe perfons to bor-
row money upon the eftate, in order to pay off any debts that might
be due by Dr Halcro.

Dr Halcro died not long after executing the deed ; and Jothua
Johnfton and his wife entered into the pofleflion of the eftate. Wil-
liam Halcro, the inftitute, afterwards returned to Scotland, and lived
in family with Mr and Mrs Johnfton ; but he died in November
1786, unmarried ; and by that time his aunts, Jean and Mary Hal-
cro, were alfo dead. Jean died without iflue; but Mary, having

been married to the above-mentioned William Sands, left two chil-

dren, the petitioner Thomas Sands and a girl. The fucceflion there-
fore devolved on Margaret Halcro (Mrs Johnfton) on Cecilia Halcro,
her fifter, and on the petitioner, -as heir of Mary Halcro.

My Johnfton continued to poflefs the lands, without communica-,

ting to the-petitioner any part of the proceeds, or giving any kind
of account of his intromiffions. On the other hand, the petitioner
‘Thomas Sands, and his fifter, had been maintained and educated at
the fole expence of Mr Robert Sands, another petitioner, their grand-
father ; and he-received information, that Mr Johnfton had proved
by no means a prudent manager of the eftate; that he had con-
tracted confiderable debts upon it ; and that the creditors complain-
ed extremely of not receiving regular payments of their intereft.
He therefore made {fundry private applications to Mr Johnifton for
an account of his management, and for a fthare in the pofleflion, but
obtained no fatisfaction. He became alarmed for the intereft of his
grandfon ; and in fummer Seflion 1788, an a&tion was accordingly
commenced in this Court, in the name of the petitioners, conclu-
ding againft Mr and Mrs Johnfton, (and alfo againft Cecilia Halcro,
for her intereft) for count and reckoning of their intromiffions, for
exhibition of the titles, and for yeilding up immediately pofleffion
of the eftate, to the extent of one-third pro irdivifo, and for a ran-
dom fum. Arreftments were ufed on the dependence.

Defences were given in for Cecilia Halcro, ftating, that the had
had no intromiflions, and was rather difpofed to concur with the pur-

fuers
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fuers, being about to commence an action for her intereft againft Mr

Johafton.

Appearance was made, but no defences were put in for Mr and
Mrs Johnfton ; and after fundry delays, the petitioners, of this date,
obtained decree againft them from Lord Stonefield, Ordinary. A
reprefentation was thereafter put in, in which Mr and Mrs Johnfton
objected to the ‘petitioners title, and maintained, that a'grandfather
was not an adminiftrator-at-law for his grandfon, and that the pe-
titioner Thomas Sands had eftablithed no title in his perfon to enable
him, even with a proper adminiftrator, to maintain the prefent ac-
tion ; and that upon his making up proper titles, and obtaining pro-
per authority, they were always ready to fettle accounts with him.
They, therefore, prayed to be afloilzied, or at leaft that the purfuer
fhould be ordained to make up titles.

The petitioners put in anfwers, in which they maintained, That a
grandfather’s authority was fuflicient to authorife an orphan grand-
fon to carry on the prefent adion : That it was not requifite to
make up any titles to enable the petitioner Thomas Sands, in his ad-
mitted ftate of apparency, to claim pofleflion pro indivifo of the eftate
that belonged to him in common with the defenders, and to which
they have made up no better title than he had, In_fine, that it was
the defenders withholding the rights of the eftate, that prevented the
petitic;n'er from making up titles, The'Lord Ordinary, of this date,
granted diligence to the purfuer for recovering writings, and after-
wards {fecond diligence.

The petitioners were afterwards amufed with promifes of giving
in their accompts of intromiflions, but none fuch have appeared, al-
though an exprefs order was obtained from the Lord Ordinary for
the purpofe, appointing them to be lodged in procefs with vouchers,
againft the box-day of laft vacation. ,

An extra® of Dr Halcro’s deed of fettlement, together with an
inftrument of fafine taken thereupon by William Halcro, upon the

th of O@ober 1781, were, however, recovered in confequence of

* the above diligence ; and a brieve having been purchafed to ferve

the petitioner Thomas Sands, as heir of entail to William Halcro,
information has been received that he was ferved accordingly, but
the retour has not yet arrived.

In the mean time the petitioners have been informed, that Mrs
Cruikfhank of Stromnefs, a confiderable heritable creditor upon the
eftate, has threatened to infift in an adjudication of it, in confe-
quence of Mr Johnfton’s failing, for {everal years paft, to make pay-
ment of any intereft on her debt: That notwithftanding the peti-
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tiorers endeavours to interpel Mr Johnfton from continuing his in-
tromiflions with the proceeds of the eftate, by their arreftments in
the hands of the different tenants, he has neverthelefs found means,
under colour of being a pro indivifo proprietor, to perfuade the poor

- ignorant people to pay to him as formerly ; and, that there is befides

one valuable part of the proceeds of the eftate, viz. the kelp, which
yields about 100l per amnum, and is kept in Mr Johnfton’s cwn
hand, that it was impoflible to arreft. In thefe circumitances, the
petitioners were advifed, that it was dangerous to wait longer the
delays of a count and reckoning in an ordinary action, where the re-
motenefs of Orkney was a never-failing pretext for retarding the pro-
ceedings ; and that, in particular, as the feafon for gathering and
preparing the kelp was now at hand, it was neceflary, if poflible, to
prevent Mr Johnfton from continuing his intromiflions with that
commodity.

The other petitioner, Cecelia Halcro, is alfo now as much alarm-
ed as the other petitioners at the fituation of the eftate ; and fhe has
ordered, accordingly, an ation to be raifed againft Mr Johnfton for
his intromiflions ; and conecurs in the prefent application to your
Lordfhips. !

It will be obferved, that the defenders have, under the deed of en-
tail, no right of managing the eftate, except during the minority or
abfence of the deceafed Williamx Halcro, and that, therefore, from
November 1786, when he died, down to.the prefent hour, Mr John-
{ton’s right of intromiffion was merely as hufband of Margaret Hal-
cro, an apparent heir m, one third gro indivifo of the eftate ; fo that the
petitioners Thomas Sands and  Cecilia Halcro, under their rights, as
heirs apparent in the other two thirds of the eftate, have ever fince
November 1786, the fame right of pofleffion that Mrs Johnfton (Mar-
garet Halcro) and her hufband have.

Under all the, circumitances,, therefare, of this cafe, it is humbly
hoped,. your Lordihips can have no difficulty to {fequeftrate che rents
of the eftate, and:appoint.a factor over it for behoof of all cancerned,

May it therefore pleafe your Lordfbips to take the premiffes under
your confideration, to fegucflrate the whole rents and g.'fiza of the
gftate of Cowbifler, and to appoint a faltor thereon, with the tf
nal powers, and give fuch other relicfin the premiffes as you may
pudge meet. o

According to Juftice, ..

ALLAN MACCONOCHIE,

Ezﬁ”él{rg/],
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