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Axs. JOSHUA JOHNSTON, &c.
0 “T R“E

Pzr. THOMAS SANDS, &c.

Geo. dndrew, Agent.

et AN T Wondiled i,

FOR

Josuua JounsTon, Writer in Stromnefs, for himfelf, and
Marcarer Hatcro, his Wife, one of the Heirs-
portioners of the Eftate of Coubifter;

T O THE
i ; b

PETITION of Tuomas SanDs, only Son of the deceafed Wil-

~ liam Sands, fon of the Rev. Mr Robert Sands, Minifter of Hoy
and Grmmfey' in Orkney, and of the faid Mr RoBERT SaNDs,
as Adminiftrator-in-Law of the faid Thomas Sands, his Grand-
fon, and of Mifs CEciL1A HaLcRro, another joint Heir apparent
of Coubifter. '

of a very fingular nature:—It is, that your Lordfhips

would be pleafed to fequeftrate the eftate of Coubifter,
and appoint a factor thereon, not for the behoof of creditors, nor
for behoof of thofe who, in the iflue of the caufe, fhall be found
to have beft right to it, but merely to indulge the propenfity of
the purfuers to wanton and unneceflary litigation. :

r I VHE demand made in the petition now to be anfwered, is.
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The refpondent does moft exprefsly deny that he ever thowed
any backwardnefs to fettle accounts with the petitioners : He was

anxious, indeed, that the fettlement fhould be made in Orkney

by the parties themfelves, in an amicable manner, without troub-
ling this Court to interpofe its authority ; and, for that reafon, he
was unwilling to proceed in legal meafures, while there was any
hope of deciding all differences in a more eligible manner. With
the view of accomplithing this purpofe, he wrote repeatedly to

the Rev. Mr Sands, making propofals to this effe¢t, as would ap- .

pear from his letters, if produced ; but none of thefe propofals
were accepted, although it is very evident, that the carrying on
a procefs of this nature, at {fo great a diftance from the refidence
of the parties,” muft be attended with much trouble and expence,
which might have been faved, had the Reverend petitioner been
as well difpofed to an amicable fettlement as the refpondent.

The death of William Halcro happened fubfequent to Martin-
mas 1786, {fo that the whole rents of that year fell under the
right of management granted to the refpondent and his wife, by
the deceafed Dr Hugh Halcro: The firft year’s rent, therefore,
which fell under the right of the heirs of William Halcro, was
that of crop 1787 ; and as the fummons in the prefent adtion was
executed on the 31ft of May 1788, and arreftments ufed foon af-
ter, upsn the dependence, it is evident that.the refpondent can
have had no pofleflion of thefe rents, for the tenants were pre-
vented, by the arreftments, from making payment of them to
any perfon, and they have ever fince that time remained in their
hands, excepting in fo far as was neceflary for paying the feu-
duty, and fome part of the public burdens, which has been done
by confent of parties. The apprehenfions therefore which the pe-
titioners pretend to entertain, from thefe rents remaining in the
pofleflion of the refpondent, muft be altogether affected, at leaft
they are totally without foundation, as none of them have been
intromitted with by him, except thofe of fome very {mall pen-
dicles, which were omitted in laying on the arreftments. But
there is a danger of another fort, that of the tenants becoming
infolvent, from which, if any lofs thould happen, it muft fall up-
on the petitioner Mr Sands, to whom it is owing that thefe rents
have not been recovered in due time, by thofe who had right to
them.

The refpondent is no lefs defirous than the petitioners, to have
the eftate divided, and each of the co-heirs put in poffeflion of the
fhare which belongs to them ; but he does not {fee how this object

will
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will Be forwarded'by the fequeftration of the eftate, and the ap-
pointment of ‘a’ fa-&brl If the peti‘tioners chufe to manage the
{hares to which they are entitled; by means of a factor, they ' have
it in their power to appoint one; but there is no reafon why the
refpondent thould be obliged to put his affairs under the care of a
facor, when he is defirous, and fufficiently able to manage them
himfelf. ' Sk ' AhaE ol

The fequeftration of a land eftate is an extraordinary remedy,
to which your Lordfhips are not in ufe to have recourfe, except in
cafes of evident neceflicy.  No fuch neceflity has been fhown in the
prefent cafe. It does not yet appear that the refpondent is in the
{malleft degree indebted to the petitioners ; on the contrary, it will
appear, when his accounts are fairly ftated and examined, that
they are confiderably in debt to him. In this fituation, it would
be a very great hardfhip upon the refpondent, to take from him the
management of his own affairs, upon fuch furmifes as are con-
tained in the petition.

According to the opinion of Mr Erfkine, B. IL tit. 12. § 5.
and 56. ¢ Sequeftragion is competent, either where it is doubtful
¢ in whom the property of the lands is vefted, or where the eftate
¢ is charged with debts, equal, or nearly equal to its value.” He
adds, ¢ that as it is a rigorous diligence, it is not to be granted
¢ fammarily, witheut defcending into an enquiry concérning the
¢ foundation and extent of the claims affecting the fubje& ; nei-
¢ ther ought it to be granted of f{ubjecs that are not brought be-
< fore the Court, by the diligence of creditors ; for it is the de-
¢ pendence in Court, of the competition among the feveral credi-
< tors who have affeed the fame difputed fubje, by their di-
¢ ligences, which alone founds a jurifdiction in the Judges, to
¢ take that fubje& into their pofleffion, till the right of the com-
¢ petitors be determined 3’ and he concludes with obferving, ‘that
¢ no creditor, whofe debt is not made real upon the eftate, has a
¢ title to demand fequeftration.” If this doctrine, which is
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exadly conformable to what is laid down by Lord Bankton, andB. 1. t. 15 § 15
by Lord Stair, be well founded, the petitioner can have no chanceB. 4. t. 0. § 28.

of prevailing in his demand : The right of fucceflion is clear, and
the refpondent is fo far from difputing it with the petitioners,
that he is ready to concur with them in every proper meafure
for obtaining a divifion of the eftate, and putting each of the
heirs in pofleffion of what belongs to them. If the petitioners

demand
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demand the fequeftration as creditors, their plea is, if poffible,
&ill worfe founded : They not only are not real creditors, but it
does not even appear that they are: creditors at all ; nor is there
the leaft appearance of any competition.  Upon thefe grounds,
the refpondent trufts, that your Lordfhips can have no difliculty
in refufing the defire of the petition, and finding the re{fpondent
entitled to the expence of thefe anfwers,

In refpect whereof, &c.
DAN¥ID SMYTH.
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