: deprwed £ s min
tion of their property. Yet it is ‘with much relu@ance that
they now folicit your Lordfhips to review. the interlocu-
tor. Had their former anfwers been prepared in a manner
more fausfa&ory, affording fufficient mformatmn on the fub~-
jedt,
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je&, they truft that your Lordthips interlocutor would have been
different ;—if not, they would have acquicfeed in the judgment
proncunced. The diftance of Orkney, and the flow communi-
cation, by poft, with Edinburgh, renders it impoflible to obtain,
in lefs than three weeks, a return to a letter ;- but the petitioners
fituation, s will be ftated afterwards, was fo peculiar, that it was
neceflary to prepare, and give in their anfwers, long before the ar-
rival of that information by which their anfwers fhould have
been framed. ‘

Perhaps it may be neceflary to remind your Lordfhips of ‘the
circumftances of the cafe—That the late Hugh Halcro, of Jamaica,
entailed his eftate on his fon William, an infant, and the heirs of o
his body; failing whom, on his (the entailer’s) fifters, Margarer, © *

1
Cecilia, Jean, Mary, and their heirs; with a fpecial provifo, that g
the fhares of fuch as died without iffue, fhould accreftce to the i
furvivors.  Margaret the eldeft, her hufband Mr Johnftone, \
the prefent petitioners, and'Jean, fince deceafed, were appointed, v
by the fame deed, tutors to his fon, and adminiftrators  of his t

property ; with a fpecial power, as his circumftances were much t]
involved, to raife money, upon heritable fecurity, for the dif- ’

ti

charge of his debts, 1
The petitioners management commenced in July 1770, and P
terminated by the death of their pupil in 1786 fince which, U
they have properly had no 'interference in: the. management, tid
Their pupil. died on the 27th. November 1786 ; which -entitled th
them to uplift, on the 12th November 1787, the term of payment, he
the rents that were due for the former year. The adtion of compt dic
and reckoning, at the inftance of the reverend My Sands, and . pe;
his grandfon, a minor, was raifed in June 1788, and arreftments ent
were immediately ufed on the dependence ; fo that it was impof- tor,
fible for the petitioners to continue their management, by uplifc- of
ing, at Martinmas 1788, any part of the rents arrefted for crop. . Bk
1787. Thefe arreftmeiits amounted to a virtual fequeftration of ' the:

4 the rents ; but the purfuers in the compt and reckoning, while A
the aCtion was ftill in dependence, not fatisfied with fuch a2 mea- ﬂlip
fure, applied to your Lordfhips, laft feflion, to fequeftrate the thei
rents, and to appoint a fa@or to manage the eftate, Your Lord- i part

_ dhips, accordingly, upon advifing the petition, with anfwers thar # *- vion
Ju'y 6. 1790 were neceflarily lame and imperfe@, were, of this date, pleafed o tinm
pronounce the following interlocutor s - befo

“. Thﬂ




* The Lords having advifed this petition
** thereto ; They fequeftrate the whole rents and ;
“ ftate of Coubifter, and nominate and appoint William Young,
‘ writer in Stromnefs, faQor thereon, with the ufual powers ;,

* he always finding caution before ¢xtract, conform to the aéls

“ of federunt.”

This interlocutor the petitioners humbly folicit your Lordfhips -

to review, as they feel themfelves materially affe@ed, and ulei
mately may be much injured, by being deprived of the manage-
ment of their own affairs, They are Proprietors pro mdivifo of
a third of the eftate, and have ap equal right with the purfuers.
to a fhare of the adminiftration.. Of that they are, however, de-
prived, for no other vifible reafon, than that their tutory ac-
compts, which have certainly no relation to their right ag pro--
prietors, have not ' been adjufted by your Lordfhips Jjudgment,
With regard to thefe, the petition, on the part of the purfuers,,
was filent, No notice was taken of the Particular fitnation of
the eftate or tenantry, of the petitioners acCompts, or of the balance-
that was due them ; but their petition ftated, 12, That the peti=-

mit the purfuers to their thare of the Property.  24/y, That the-
petitioners il perfifted, notwithﬂanding thefe arreftments, to,
uplift, as formerly, the whole of the rents, 3dly, That they con--
tinued tomanufaQure and difpofe of the kelp. And, 4thly, That
they had contracted, during the pupilage of the former heir, an:
heritable debt, on which, as no interef} had been paid, an adju-
dication was threatened. For thefe reafons, your Lordihips were-
perfeaded to fequeftrate the rents, or rather to commit the eftate-
eatirely to their management ; for Mr Young, the Jjudicial fac-
tor, is fon-in-law to the Reverend Mr Sands, who, in the a@®ion:
of compt and reckoning, purfues ag tutor to hig grandfon, a mja.
nor. To thefe reafons the Petitioners fhall reply, in a manner,,
they truft, fatisfactory to your Lordthips.

And firf?, The preceding narrative May convince your Iopd-

ips, that to debar the purfuers from thejp ihare of the rents, or-
their pro wndivifo right to the property, was, from the fituation of
parties, impofiible, Thofe rents that were due afrer the terming-.
tion of the tutory, (namely, for Crop- 1787, payable. -at Mar-.
tinmas 1788), the Purfuers had fecureqd by arreftments, long:
before they were payable, If they were debarred, a5 they com~

E]a‘iﬂa;
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lain, from all accefs to the eftate, they debarred themfelves.

"T'hree years rents remain at this moment in the hands of the te-
nants, certainly at the hazard of thofe who ufed the arreftments.
Bur, fo completely did they fecure the rents, that, but for the
petitioners exertions, the public burdens had remained unpaid.
They perfuaded the purfuers to confent, not indeed to uplift the
rents, but to permit the tenants to pay two ycars feu-duties, and
a year’s cefs ; and the petitioners were obliged themfelves to ad-
vance the cefs for the other year. As to the tutory-accomots,
they never refufed to accompt to the purfuers, nor fuggefted any
unneceflary obftacles, in order to prevent or retard a fettlement,
Their adminiftration was not completed till Martinmas 1787,
at which time they uplifted the rents for the crop 1786; and
fome deliberation, and a reafonable portion of time, were {urely
neceflary to prepare a feries of accompts for fixteen years. No
fuch indulgence was granted by the purfuers, who applied for
an accompt of intromiflions long before an accompt could be
ready ; charged the petitioners before the High Court of Admi-
ralty, in which however they were caft, with expences ; and then
commenced an a@ion of compt and reckoning before your Lord-
fhips. During all this period, the petitioners applied to them re-
peatedly to bring the affairs to an amicable fettlement, propofed a
communing, and offered to {ubmit their accompts and vouchers
to Mr Sands, and Mr Young his fon-in-law. To thefe propofals
the petitioners received no anfwer. In the a&ion of compt and
reckoning, they proponed a dilatory defence indeed, by objecting
to Mr Sands’s right to purfue, without a confirmation as tutor to
his grandfon ; for they thought fuch a confirmation neceflary to
render a difcharge from him effe@ual and valid. «The defence
was overruled : but, that it was not f{tated with a view to retard
an adjultment, is evident from this, that they never objected to
the grandfon’s right, nor required his fervice as heir to his mo-
ther, but, on the contrary, informed his grandfather, that his
right of apparency would never be contefted by them, and that
the expence of a fervice {hould. therefore be avoided. A fervice

has however been expeded, as if that right was infuflicient, which
was never difputed ; but your Lordfhips, it is trufted, wiil ac-

quit the petitioners of having either refufed to accompt for their
intromiffions

1n
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intromiffions as tutors, or debarred the purfuers from accefs to
the property. :

The ficond allegation is, That the petitioners have perfifted, in
{pire of the arreflments, to uplift the rents. That they have in-
terfered with thefe rents bound by the arreftments, they deny
moft pofitively. Mrs Johnftone is liferented in Buxa, a part of
the eftate ; and of that her hufband has uplifted the rents. He
has alfo received the butter debt of the meadow of Coubifter,
and the rents of two or three cottages ; articles unafle@ed by the
arreftments, which mu(t have been loft or confumed, had they
remained unpaid. Far from amounting to his third of the
rents, thefe articles form a very inconfiderable part of the ex-
pence he has lately difburfed for the eftate, .

To the third allegation, That he has continued to manufacture:
and difpofe of the kelp; he anfwers, That, without his inter--
ference, the kelp muft have been loft both to him and to them.
Mr Sands was too infirm, and his fituation was too remote, to
permit him to fuperintend or conduct the manufature ; and his
{on-in-law, Mr Young, had not then acquired your Lordfhips.
authority to manage the eftate. What was Mr Johnftone to do
To permit his property to.be diminifhed, by leaving the fhores:
unburnt, and, although a proprietor, to remain 1nadtive, or fore--
go the profits to be acquired by kelp, becaufe another co-proprietor-
had thought proper to arreft the rents of the lands? But let this
fatisfy them, that Mz Johnftone is ready to accompt for the kelp,.
either at the former rock-rent, or as factor, with a fuitable allow--
ance for his trouble, juft as fhall be judged moft equitable.

The fourth and moft material allegation is, That an heritable:
debt has been contraéted, of which the intereft has never been.
paid, -and on which an adjudication is threatened at prefent..
The petitioners are unwilling, becaufe it is perhaps irregular, to
enter into the particulars of the action of compt and reckoning ;
but it is neceflary to ftate the fituation of the property at the
commencement of their tutory, in. order to explain the reafons:
for contracting fuch a debt. The grofs rental of the eftate never
exceeded g5l. Sterling, and, during their adminiftration, fluctu-
ated between that and 83 1. Sterling per annum. 'The eftate was:
burdened, at the death of the entailer, with the following;

debts..
B Heritable:




)
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4 L. 8 W
Heritable debt to Mr Honyman of Grzmfay - 268 o o
Heritable debt to Mr Balfour - - 100 O ©

soo merks to each of the four fifters of the entailer,
provided to them out of the eftate by their father
—2co0 merks, or - - - 11T 2 23

Perfonal debts, to the extent of about 200 1. Sterling 200 o ©

m— — S S S

The intereft of the above, yearly, is - L. 33 19 ©
The widow of the entailer had an annuity on the

eltate of 1801. Scots, and a cow’s grafs gl. Scots 15 15 O
Helen Halcro had alfo an annuity thereon of 361.8cots 3 o ©
The board, clothes, education, and other furnifhings

to the minor, amounted, at an average, to about

200 l. Scots yearly - - - 16 534 ¢

g , L.6g 7 4
The annual amount of the feu-duties, cefs, and other

public burdens, cannot be eftimated with any pre-
cifion, as the feu-duties that are payable in kind
Auduate in their value from year to year.—State
them at - - - Upe 10 10 ©

Sum L.79.17 . 4

From this view, your Lordfhips muft perceive how much the
eftate was burdened ; how inconfiderable any furplus might be
¢hat arofe from the rents of particular years, and how infufficient
it was for the liquidation of the debts. The fact is, that during
the whole of Mr Johnftone’s adminiftration, he was always large-
ly in advance for the eftate ; and, at prefent, it owes him 14911,
7s. 7d. Scots. Mr Balfour had a leafe of the kelp-fhores at a
{mall rock-rent; and Mr Honyman had poffeffion of a confider-
able part of the eftare, the rents of which were retained by both
thefe gentlemen, in extin@ion of the intereft of their heritable
debts. Some plan was therefore neceflary to difcharge thefe
debts, in order to render the rents more effetual ; but the peti-
tioners forbore to exert the powers with which they were entruft-
ed by the deed of entail, tll the year 1781, when the minor
granted, with their confent as his curators, an heritable fecurity

for
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for 3501 Sterling ; which, with the intereft, which the creditor,
the late Andrew Cruickfhanks, from his friendfhip to the petition-
ers, {uffered to run on for fome years unpaid, was judged fufficient,
with proper management, for the extinétion of thofe more op-
preflive debts, by which the eftate was exhaufted, and would have
foon been ruined. Accordingly, the debts due to Meflrs Hony-
man and Balfour, were difcharged ; the 2000 merks of provifion
to the entailer’s fifters, creditors not lefs urgent than the for-
mer, were paid ; with the exception of 500 merks, the thare that
is due to the petitioner Mrs Johnftone ; and the perfonal debts
were almoft all difcharged. At prefent, the only claims that can
affect the eftate, are, as far as is known to the petitioners,

Heritable bond to Mr Cruickfhanks for 3sol. with intereft
from O&Qober 1781,

500 merks of provifion due to the petitioner, with intereft from
1768.

A protefted bill by the late Dr Halcro for 10l.

The balance due to the petitioners, on their factory accompts,
15 14911. 7s. 7d. Scots,

A proportion of the expence of repairing the manfe, part of
which has been already paid, per advance, by Mr John-
{ftone.

The petitioners prefume, that the preceding ftatement will con-
vince your Lordfhips of the neceflity of raifing a fum by herit-
able fecurity, in order, if poflible, to retrieve the eftate. If dili-
gence has been lately threatened by the creditor, that muft be
imputed to the meafures adopted by the purfuers. The rents
have been locked up, and all adminiftration of the eftate {ufpend-
ed, for three years. Thele rents might have been applied to the
extinélion of the intereft, and the creditor might have been fatisfied ;
but it is certainly natural for Mr Cruickfhanks’s heirs, when they
fee the eftate in confufion, and the rents endangered by the failure of
trenants, to ufe fuch diligenceinrendering their debr effectual, as, the
petitioners are convinced, had they continued in the management,
would not have been employed. They have only to add on this
fubjec, that had their propofal been adopted, the debt might
have been extinguithed. They propofed to the purfuers, at the
termination of their tutory, that each of the co-proprietors thould

undertake

L4
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undertake a third of the debt, and difcharge it according to their
refpective abilities ; but that was difregarded, with many other
propofals, equally amicable, and equally beneficial.

Such are the allegations urged on thé part of the purfuers, to

induce your Lordfhips to grant a fequeftration ; allegations to

which the petitioners have anfwered perhaps too diffufely, bu:
more with a view to vindicate their charadlers, than as pertinent
to the caufe; the merits of which, the petitioners are afraid, have
been mifunderftood, becaufe the caufe itfelf has been conduéted
in a manner moft irregular.  An accumulation of actions is tole-
rated in law ; but wherever a@ions, different in their nature and
tendency, are accumulated in the fame fammons, ‘much circum-
{pection and care is neceffary, left conclufions, regarding one of
the aclions, be drawn from premifes that belong to another, It
is apprehended that fuch is the prefent cafe. An a@ion of compt
and reckoning is raifed on a fummons, that contains a conclufion
for obraining pofleflion, pro mdivifo, of a third of the eftate. In
the compt and reckoning, the purfuers profecute as neareft of
kin, demanding a {ettlement of tutory accompts; but, in the
conclufion, demanding a fhare of the eftate, they fueas proprie-
tors, for their heritable rights : a@ions of a different nature, that
ought to have been feparate; becaufe the latter, which has never
been contefted, and ought to obtain an immediate decifion, is
fufpended till the former be finally determined, by an. extraded

decree.  Their pofleflion, as proprietors, had no conne@ion with-

their claims as next of kin to the deceafed ; nor are the petitioners

mtromiflions, as tuters, conneded with their fubfequent right as.

proprietors ; yet the compt and reckoning has been rendered in-
firumental to every meafure for attaching their property, Arreft-

ments might have been ufed on the compt and reckoning ; but,

in fa@, the arreftments have been ufed on the other petitory con-
clufion, for admiilion to the property, as they affe@ the rents in-.
difcriminately, the purfuers as well as the petitioners fhares, Yet

thefe arreftments are to {ubfift, at leaft as far as the petitioners are-
concerned, during the a&tion of compt and reckoning, although

they are founded on a different conclufion. Sequeftration wasg
incompetent upon the compt and reckomng; as a perfonal, inde-

finite claim, neither liquidated nor conftituted, could have no o-.
peration on an heritable fubje@. The fequeftration muft be

founded on the other conclufion for a fhare of the property ; yet
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its duration is determined by the adtion of compt and reckoning,
to which it has not the {lighteft relation. The fequeftraticn is
applied for, to preferve the property for all concerned ; and the
property muit be preferved by judicial authority, becaufe the pur-
fuers do not choofe to aflume the pofleflion before the termina-
tion of a perfonal action in which they are concerned ; and thus,
the a&tion of compt and reckoning is the meafure and caufe of a

_fequeftration, that can only proceed upon a claim of property.

If the petitioners are liable for a balance in their tutory accompts,
(which balance is, on the contrary, much in their favour), let
them be fued in a perfonal action; if the purfuers want their
ihare of the property, (which was never withheld), let them
obtain it: But why muft the whole rents be fequeftrared,,
and the ggtitioners deprived of the adminiftration of their own:
affairs, becaufe it is ftill undetermined, whether a balance be due

to them on their tutory accompts ? They can aflign a reafon for:

thefe proceedings: The purfuers with to exclude them entirely
from the management of the property, by getting a faor ap-
pointed, who is either one of their number, or fo conneéed with.
them, ‘as to be entirely in their intereft: And’ this they have ef-
fected.

But the petitioners apprehend, that the proceedings on the
part of the purfuers, are irregular; at leaft, that they have not

adopted {uch a mode as the law points out, in fimilar cafes, as:

the moft expeditions. They purfue in an a&ion of compt and
reckoning, for a promdivifo thare of the property; and on that

plea have obtained a fequeftration, till their claims, as next of”
kin, to rents formerly uplifted by the tutor, and in bonis of the

deceafed, be determined - by your Lordthips. A fubje& may be
enjoyed at the fame time pro indivifo by different proprietors, if
they adt in concert; and, either by a private, amicable tranf-

action, divide the fubject, to be feparately adminiftered ; or com-
mit the management to one, who is accountable to the others for

their relpective thares of the produce. If a difference arifes con-
cerning the management, or if one be excluded or injured with
regard to his fhare, he may either fue the others for his propor-
tion of the rents, or, if he wifhes himfelf to adminifter his pro-
perty, he may purchafe a brieve from Chancery, and, by thar,,
effe a divifion of the fubje€t. Now, had the purfuers been.
defirous merely to obtain their fhares by the eafieft and moft ex-
peditious method, they might have procured a brieve from.

C Chancery,,
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Chancery for a divifion, or they might have fued Mr Johnftone

for the rents of each particular year uplifted by him, and with-

held from them. No other method appears to be competent;

for a petitory conclufion for their refpeGtive fhares, which neither

accelerates the divifion of the f{ubje&, nor regu]atee the future
| diftribution of the rents, is in effe& a declarator of that right
i which they enjoyed already by the deed of entail; and vyour

Lordfhips cannot award with effe@ a pro indivifo pofleffion,
| which depends entirely on the mutual confidence and good un-
} derflanding that fubfift berween the different parties. But the
in purfuers, on an irregular conclufion, inferted at random in a per-
H fonal a&ion, namely, that they were excluded from their fhares,
e f have arrefted the rents, before any part of the rents from which
f' they were excluded were payable, and, becaufe thefe acreflments
muft fubfift till a final decifion of the perfonal adlion, have ap-
plied to your Lordfhips for a fequeftration of the fubjeé’c from
which they were never debarred, and to which, if the arreftments
were removed, they might obtain, either by an action for rent,
or a brieve of divifion, immediate accefs.

Perbaps the petitioners have derained your Lordfhips too long
on a fubjed, not, of itfelf, of the urmoft confequence ; but they
felt their characters materially affected by thefe circumftances,
| which, when inferted in a printed petition, are diffufed through
f the country ; and to them the adminiftration of their own con-
i cerns is of much importance. A judicial faGor, who a&s ac-
‘1 cording to your Lordthips inftru@icns, is bound to a rigorous
exa@ion of the rent; but, on the petitioners property, much le-
nity is neceflary with tenants, who are often unable to pay at a
precife day, and, if urged for payment, may be rendered infol-
vent to the ruin of the eftate. Of this, the petitioners have had
much experience ; as, during their tutory, although credit was
taken for the rents at the term of payment, the tenants con-
tinued frequently long in arrear ; nor was there any remedy for
{ this, but fuch as would bhave impaired the property, while it
U ‘ ruined the tenants. Befides, the pgtitioners are not confcious of
1 f : any ation that {hould fubject them to the danger of having their
il credit impaired, by the difgrace ot having their property fequef-
trated. They are not mfolvent ; their accompts are fair, and
their circumftances unembarrafled. The right of property is not
, doubtful ; a third of the eftate is theirs ; of that third they claim
E the adminiftration and immediate pofleflion. If the purfuers de-

' fire
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fire a divifion of the property, let them purchafe a brieve from
Chancery. If they think it more expedient that the eftate fhonld
be preferved entire, and adminiftered for the benefic of a1l con-
cerned, the petitioners are willing to undertake the management,
and will give fuch fecurity as the Court may require for their
conduét, and their furure intromiffions. This they offer judicial-
ly ; but are unwilling that the property which belongs o them,
fhould be either intrufted to the purfuers, or commitred by your
Lordfhips to a judicial fa&or. They muft fay, that the fequeftra-
tion of an eftate is a new mode of effe@ing a divifion among dif-
ferent proprietors.

One thing is ftill to be added, to explain the reafon for their
former anfwers being fo defe@ive, The petition for fequeftration
was prefented to your Lordfhips after the accompts were Jodged
in procefs ; but the purfuers required the produion of obfolete
vouchers, refpe@ing the payment of feu-duties and other public
burdens, for fixteen years paft ; articles which they were confcious
were all difcharged, Mr Johnftone, when written to by his
agent, colleed thefe, and prepared whatever information was
neceflary, but found them altogether too bulky to be tranfmitted
by poft; and at that time, on account of the imprefs, no veflels
from Stromnefs failed to the Forth. The papers were therefore
neceflarily delayed; and Mr Johnftone was obliged at laft to dif-
patch his fon with them to Edinburgh, both that the conveyance
might be fafe, and that fuch verbal information might be obtain-
ed, as could not be procured in the courfe of correfpondence,

May 1t therefore pleafe your Lordfbips, to alter your former
interlocutor ; to recal the Jequeftration of the whole rents and
Ylues of the eflate of Coubifter ; to fuperfede the Jactor for-
merly appointed; and either to appoint the Petitioners, on Siving
JSuflicient caution, to the admmfiration of the whole, or to

Jind them entitled to the management of their third of the
cflate ; or to give Juch other relief as you fhall Judge mees,

According to juftice, &,

MALCOLM LAING,



