vivor, or their heirs, equally.

e e
. DECGEMBER 18, 1705, ,
PET. and COMP"—LVI'ARGARET HaLréro,
Againft
Wzllzam Young, Faclor on the Eftate of Cowby jier‘ :
: Sie T Colgubozm, Clerk. _ : '
Alex.quker, A_gent. | :

"UNTO" THE RIGHT HONOURABLE

The Lords of Councﬂ and Seﬁon-, ;
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MARGARET HALCRO, Reli@ of the deceafed

Fofbua Fohnfton, Writer in Stromnefs, one of the
Heirs-Portioners of the Eftate of Cowbifler,

HumsLYy SHEWETH,

: HAT by a deed of fettlement and entail, of this date,

v E which was duly recorded in the regifter of tailzies, the
deceafed Do&tor Hugh Halcro conveyed, under the con-

; ditions and fetters therein mentioned, his eftate of Cow-
bifter to his fon William Halcro, and to the heirs of his body ;
whom failing, to his four fifters, Margaret, Cecilia, Jean, and
Mary -Halcro, and the heirs of their bodies; and the fhares of
thofe dying without heirs of their bodies, to the furvivors or fur-

“Phis
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~ dinary, and in which there is no doubt that there will ultimately ‘

Marech 18, 1760,

(T2 )

This deed vefted the management of the eftate in the petitioner

Margaret Halcro and her late hufband, and in Jean Halcro, ano-
ther of the fifters, and in the: furvivor of them, during the mi~
nority and abfence of William Halcro the inftitute, who was then
in Jamaica. They were alfo appointed tutors and curators to
him ; and the deed likewife granted a fpecial power to them to
borrow money upon. the eftate, in order to pay off any debts that
might be due by Dr Halcro. ;

Dr Halcro died foon after executing this deed ; and the late
Jofhua Johnfton, the petitioner’s hufband, uplifted. the rents of
the eftate for fome time, as factor thereon, out of which he paid

{everal of the debts due by the granter, and alfo maintained Wil- |

liam Halcro the inftitute, who returned to Scotland, but died in
November 1786 unmarried; and by that time his aunts, Jean and
Mary Halcro, were alfo dead.  Jean died without iffue ; but Ma-
ry having married William Sands, fhe left two children, a fon
and a daughter: the fucceffion therefore devolved on Margaret
Halcro, the petitioner, on Cicilia Halcro, her fifter, and on Thomas
Sands, the fon and heir of Mary Halcro, the other fifter.

In order to preferve the eftate from diligence, the tutors of Wil-
liam Halcro, in confequence of a claufe in the entail, borrowed
from the deceafed ‘Andrew Craickfhanks, merchant in Stromnefs,

L. 350 Sterling, for which they granted heritable fecurity on the :

eftate ; and this enabled them to pay off a great part of the debts
due by Dr Halcro, the granter of the deed ; but after this was
done, the petitioner’s late hufband, in the courfe of his factory
upon the eftate, advaneed confiderable fums of his own, befides
the free rente, to pay off the other debts. A
Thomas Sands, one of the heirs-portioners, brought an action
of count and reckoning in this Court againft the petitioner’s huf=
band, for his intromiflions as faGor upon the eftate of Cowbilfter,
which has depended for {ome time before the Lord Stonefield Or-

be found due to his heirs a confiderable balance arifing due up-
on thefe accounts. ;

In the courfe of this procefs, the purfuer Thomas Sands, with
the concurrence of Cecilia Halcro, another of the heirs-portioners,
prefented a petition to your Lordfhips, of this date, to fequei-
trate the rents of the eftate of Cowbifter, and to appoint a factor

thereon, with the ufual powers. And accordingly, on advifing |

this
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this petition, with anfwers, of this date, you were pleafed to pro-
nounce the following interlocutor: ¢ The Lords having advifed
¢ this petition, with the anfwers thereto, they {equeftrate the whole
rents and iffues of the eftate of Cowbifter ; and nominate and
appoint William Young, writer in Stromnefs, fa&or thereon,
with the ufual powers; he always finding caution before extract,
conform to the a@s of federant.’
The petitioner and her late hufband reclaimed to your Lord-
fhips againft this interlocutor, as they thought themfelves mate-
rially affected, and ultimately might be much injured by being
deprived of the management of their own affairs, as they were
proprietors, pro indivifo, of a third of the eftate, and had an equal
right with the purfuers to a fhare of the adminiftration; efpecially
as the eftate was not bankrupt; and that the appointing of Mr
Young as fa&or thereon was committing the eftate entirely to
the management of the purfuers; for Mr Young, the judicial
fator, was fon-in-law to the Reverend Mr Sands, who carried on
the procefs of count and reckoning, as adminiftrator-in-law t
his grandfon Thomas Sands, a- minor. Your Lordfhips, how-
ever, were pleafed to refufe this petition ; as the application for a
fequeftration was made in the name of two of the heirs-portioners,
and that the petitioner was only one-third concerned. At the fame
time your Lordfhips fignified, thathad you known that Mr Young,
the fa&or, was fon-in-law to Mr Sands, you would have appoint-
ed another perfon to be factor in place of Mr Young..
Mr Young accordingly entered upon his factory in the year
1790, and intromitted with three years rents prior to that period,

a A& A& &

 which were fecured by arreftments in the tenants hands, and has

continued intromitting with the rents ever fince; fo that he has
now in his pofleflion eight years rents of the eftate of Cowbifter,
and has never accounted for the fame, either in one fhape or
other,

Cecilia Halcro, one'of the heirs-portioners, who at firft con-
curred with Mr Sands in getting Mr Young appointed faltor up-
on the eftate of Cowbifter, foon came to difcover that the eftate,
of which fhe was one of the three heirs-portioners, was under ve-
ry bad management; for, in place  of Mr Young’s accounting to
her for the free rents of one third of’ the eftate, it was with the
oreateft difficulty that fhe could recover from him a fmall aliment

of L, 20 yearly, in confequence of a warrant obtained upon him
from

July 6. 1790,
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from your Lordfhips ; and therefore, being unable to engage with
Mr Young in an expenfive litigation, to get him to account for
her fhare of the rents, fhe judged it more advifeable, in terms. of .
a claufe in the entail, to fell her third fhare of the eftate to the pe-
titioner Margaret Halcro, another of the heirs-portioners ; and
this tranfacion was completed accordingly, by Cecilia Halcro’s
granting to the petitioner, in the year 1794, a difpofition to her
third fhare of the eftate of Cowbifter.

The petitioner being thus proprictor of two thirds of the eftate
of Cowbifter, {he confidered herfelf well intitled to enquire at Mr
Young what he was doing with the rents of the eftate; and in
the courfe of laft year, 1794, fhe applied to Mr Young, through
her fon, John Johnfton merchant in Stromnefs, for a fight of Mr
Young’s faGory-accounts. But this he thought proper pofitively
to refufe, informing her fon, that the factor had nothing to do
with either him or the petitioner ; and-if they wanted to fee his
accounts, they might go from Orkney to Edinburgh and look at
them, as he was not bound to account to them, but to the Court
of Seflion, for his intromiffions on that eftate. '

The petitioner wrote to her agent at Edinburgh, to enquire whe-
ther Mr Young’s accounts were lodged in Court, and to examine
them on her part : But on ‘enquiry, he found that no fuch ac-
counts had been lodged with the clerk to the act. ,

In the courfe of laft fummer-feffion, Mr Young came to Edin-
burgh, on pretence of lodging his accounts; and the petitioner, -
on being informed of this, difpatched her fon to Edinburgh after
him, in order to fee thefe accounts before they were fettled, as fhe
could not obtain a fight of them in Orkney.

When the petitioner’s fon came to Edinburgh laft furamer-fef-
fion, he found that Mr Young had been in town for {everal weeks,
but that he had thought proper to carry back his accounts with
him to Orkney, without lodging them in Court.

The petitioner’s fon ftated to Mr Young’s agent what had

paffed betwixt them relative to the accounts ; and that, after e-

very application to Mr Young in Orkney, neither he, nor the
petitioner, his mother, had ever been able to obtain a fight of
thefe accounts, Mr Young’s agent was much furprifed at his re-
fufing to {how his accounts in Orkney to th ofe who were unque-
ftionably entitled to fee them ; and therefore he fent a letter to

Mr Young, along with the petitioner’s fon, defiring him to thow
' | ¥ : his




his factory accounts in Orkney, to the petitioner, or any perfon
appointed by her; and afterwards to tran{mit them to Edinburgh,
in order that they might be judicially fettled.

The petitioner’s fon returned to Orkney in June laft, and deli-
vered to Mr Young the letter from his agent; and repeated ap-
plications have fince been made to Mr Young, in Orkney, on the

art of the petitioner, both verbally and in writing, for a fight
of his faGory accounts, but hitherto without effect.

The petitioner 1s therefore under the neceflity of complaining
to your Lordfhips of this very extraordinary condu& upon the
part of Mr Young, the fa®or appointed by you upon her e-
thite. *

Your Lordfhips know, that a fpecial act of federunt was made,
of date the 13th of February 1730, containing wife and falutary
rules and regulations for factors appointed by your Lordfhips
faithfully and puoctually fulfilling their truft. = Yet, though
William Young writer in Stromnefs, was, as far back as the 6th
of July 1790, appointed factor by your Lordfhips upon the eftate
of Cowbifter, he has not, to this hour, obeyed any one of thefe
rules or regulations contained in, that aé& of federunt.

By that a@, it is declared, in the fecond regulation, ‘ That
¢ fuch fa@or fhall, within fix months after extradting his fac-
¢ tory, make a diftin& and fpecial rental of the eftate commit-
¢ ted to his management, and lodge the fame in the hands of the
¢ clerk to the a@ appointing and authorifing him to be factor on
¢ faid eftate, where it fhall lie, and be made forthcoming ; and the
¢ infpe@ion and perufal thereof be allowed unto. all perfons ha-
¢ ving intereft, without fee or reward, to the end the fame may
¢ be examined ; and the faid factor charged thereby, or other-
¢ wife, as fhall be found juft. And if any alteration happens in
the rental, the faQor 1is ordained by the third regulation, with-
in three months of its happening, to put the fame into the hands
of the clerk, to the end mentioned in the act. And if the

fame fhall be deficient, or if he omit to add any increafe, the fac-

tor fhall be decerned in the double of fuch deficiency and omiflion
refpedtively.

“The fourth regulation is in thefe words: ¢ Such fa&or fhall
¢ once every year give in a {cheme of his accounts, charge and
¢ difcharge, tothe clerk aforefaid, that all concerned may have

¢ accefls to fee and examine, and provide themfelves with proper
¢
means
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¢ menns for checking the “fame ; wherein if the fiid factor fail,
¢ he thall be liable to fuch a mul@ as the Lords of Seffion thall
¢ modify, not being under an half-year’s falary.” And the tenth
regulation is in thefe words: ¢ If the faor fail in any part of the
¢ premiffes, it fhall be a ground of removing him, without pre-
“ judice of the feveral particular certifications aforefaid.’

Now, the fa@ is, That William Young, the faGor upon the
eftate of Cowbifter, has not fulfilled or obeyed any one of thefe
regulations. He has lodged no rental, which he was bound to do
within fix months after extraling his factory ; and he has lodged
no fcheme of accounts in the clerk’s hands, which he was bound
to do once every year, although it is now above five years fince
he was appointed ; and hé either has, or ought to have eight
years rents of the eftate in his poffeflion.

Your Lordfhips are in ufe to appoint facors upon the eftates of
minors, of bankrupts, of thofe abfent, who have appointed no
perfon to aét for them, or of thefe incapable of managing their
own affairs ; and ne doubt your Lordfhips are intitled to appoint
a factor for uplifting a third part of the rents of this eltate belong-
ing to Thomas Sands, a third heir-portioner, who is ftill a mi-
nor. But the petitioner has all along confidered it to be a great
hardfhip, and wnneceffary expence upon her, to:be burdened with
the expence of a judicial fadtor. She is in no thape under one or
other of the defcriptions of thofe over whofe eftates your Lord-
fhips are authorifed to appoint faQoers. She is not infolvent: Her
circumftances are unembarraflfed: The right of property is not
doubtful : A third part of the eftate has all along belonged to her
in her own right ; and flie has acquired right to another third
part from her fifter Cecilia Halcro, in terms of the deed of entail 3
{o that fhe has an unqueftionable title to the pofleflion “of two
third- parts of the eftate of Cowbifter, and the adminiftration there-
of, without being controuled, or burdened with the expence of

any factor whatever: And fhe is now humbly to apply to your

Lordfhips, to reinftate her in the immediate pofleflion of her two
third parts of that eftate accordingly. :

The conduc of Mr Young, the faQor, clearly proves, that he
is unworthy of being intrufted longer with the management of
any part of that eftate ; and without farther argument, the trufls,
that your Lordfhips will fee caufe for removing him from hisﬁof—

oY - ce,
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fice, and infliting on him fuch mul@ as you fhall think proper,
in terms of your own a&s of {ederunt. ¥

May it thercfore pleafe your Lordfhips, to take the premiffes
nto your confideration ; and in refpect of the faid Wailliam
Young the! faltor's wilful neglect of every regulation con=
rained in your Lordfbips ait of Jederunt, to remove bim
from bis office, and to find bim liable in Such mulct as your
Lordfbips_fball modify ; and alfo in the expences of this appli=
cation: And further, torecall the Jequeftration of the whole
rents and iffues of the eftate of Cowbifter ; and Jind that the
petitioner 15 intitled to the immediate adminifiration and_po/=
Jefion of two third parts of the Jaid eflate and rents; and, if ne-
ceffary, to appoint any other perfon your Lord/bips ball think
proper, as factor for managing the third part of the cftate be-
longing to Thomas Sands, Jill a minor 5 or to give Juch other
relief in the premiffes as your Lordfbips fball fee juft.

According to juftice, &c.

MALCOLM LAING.

' Edinburgh, 18th November 1795-

I Anthony Madier, clerk to Alexander Walker writer in Edin-
burgh, doer for the petitioner, did intimate to Robert Bofwell
writer to the fignet, doer for William Young, the fadtor on the
eftate of Cowbifter, and alfo doer for Thomas Sands, one of the
heirs-portioners of Cowbifter, and Mr Robert Sands his grandfa-
ther and adminiftrator-in-law, That copies of this petition were to be
put into the Lords boxes this day, in order to be moved by their
Lordfhips to-morrow. This 1 did, by delivering to the faid . Ro-
bert Bofwell a printed copy of this petition, with a note of inti-
mation, {ubjoined thereto, to the above effe&, betwixt the hours
of ten and twelve forenoon, before thefe witnefles, James Da-
vidfon writer in Edinburgh, and Thomas Walker, apprentice to

the faid Alexander Walker. s
ANTHONY MACTIER.
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