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Before the refpendent accufed the petitioner of a miftatement, he.
fliould have been careful to give an accurate account of the mat-
cer himfelf, at leaft not to. give an account of it which he knew
might be difproved by writing under his hand. It was not ull
{ome time after the refpondent had tranfmitted his accompts to Mr
 Bofwell in. November 1794, that the petitioner’s fon applied to
s for a fight of “metn. mlhe fo'ilms;ﬁ]g correfpondence, awhich, -
‘took place on the ‘ccafion, will fhev :

rhac the “ap! Jication was
inade to him upon the 7th of Oober preceding, | onfequently
while the accompts were flill in his own pofleflion.—¢ Stromnc/s,
mth October 1794 Mr Wm. Young—I have to acquaint you, in
¥ my mother’s name, and for her intereft, that I will call at you
¢ for a copy of your accompts of intromiflions with the rents and
¢ cafualties of the efltate of Cowbifter, which; if you have not __
¢ yet made out, {hall allow you a reafonable time for fo doing; '
¢ and [ expedt, from a juft fenfe of your duty, that yow'll mot ' 3
¢ pefule it to me, to examine and make my remarks upon them.
* Expecting your anfwer, 1am, Sir, yours, &e. (Signed) Jouw
« JounsTon.=-To this letter, Mr Johnfton received the follow-
ing anfwer from Mr Young: ¢ Sir—I have yours of this date;
¢ and, in anfwer, I have nothing to do, either with you or your
= ¢ mother, regarding my accompts. But in a judicial way, when
Sy Lw&ﬁ,ﬂ&a&@h@;n “'4'1{@@%; \g}:gmt_, you Wlu there haye an op- i
! 7 ¢ portunity of Teviling thenty 'm’é’iifé%bu‘fﬁﬁkﬁﬁif’%&fi&@ﬁ e e o
¢ tent judge, and can thereby better yourfelf or your mother by
¢ doing fo. I am, Sir, your moft humble fervant, (Signed)
¢ Wirtiam Younc.—Stromnefs, oth October 1794 —This let-
ter is addrefled to Mr John Johnfton ; who, immediately upon
i receiving it, wrote the following letter to Mr Young :—* Strom-
ko < nefs, 7th Oftober 1794—Sir, In anfwer to yours this day received
¢ When Iapplied to you ina friendly manner, for a copy of |
¢ your accompts, it was with a belief that you would have been
¢ ready and willing, from the corre@nefs and juftice of them, to
have fatisfied fo principal a proprietor as, you muft know, my
¢« mother now is, in that eftate you are fa&or over; and I am in-
< formed, by many better judges than you, that it is your 1
: ¢ daty to fausfy, not only her, but any other concern, every fix 2 |
g ¢ months, if required ; but, as you refufe to produce them; I (
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r ¢ think it high time to compel you, in’ the judicial manner you

: ¢ incline to ; and however incompetent a judge I may be, 1.do
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¢ not think it poffible to be inferior to yourfelf. I am, Sir, yours,
¢ &c. (Signed) JoHN JoHNSTON. '

This correfpondence has been introduced to thow your Lord-
{hips, not only that the aflertion in the anfwers is totally ground-
lefs, that the application of the petitioner’s fon, for infpetion of
the accompts, was not made until they were out of his pofieffion ;

but alfo to give a'fpecimen' of the ﬁylefénd manner of treatment -

which the refpondent ufes to thofe who civilly requeft from him,
in his capacity of faGtor upon this eftate, what your Lordthips re-
gulations entitle them to demand.

It is further ftated, ¢ That, about the beginning of May 1795,
when the refpondent happened to be in, Edinburgh upon other
bufinefs, he met with the petitioner’s fon and his agent, when
it was propofed to put an end to all difputes between the parties,
by a reference to a refpectable accomptant in Edinburgh.’

This aflertion is as unfounded as the reft; for the petitioner’s
fon did not {fee the refpondent upon that occafion. It is true, the
petitioner’s agent met with him, and his agent Mr Bofwell; when
it was propofed, that all the difputes among the heirs of Cowbifter
themfelves, thould be fettled by arbitration ; but it was exprefsl
mentioned, that the refpondent’s factory accompts thould not be
included in this fubmiflion, as it was proper that he fhould ac-
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_gount judicially for his intromiflion.y im the Gourt by whoni he *

had been appointed. The fubmiflion was accordingly prepared
and extended by Mr Bofwell ; but when it was fent to Orkney to
be figned, Thomas Sands and his grandfather refufed to fub-
{cribe, by the advice of the refpondent, who forefaw, that if e-
very difpute was fettled between the principal parties, his judicial
faltory would terminate much fooner than it was his inclination

- that it thould.

The refpondent obferves, in the {ixth page of his an{wers, that

_ his fadory acompts, which are now completed and produced, .

afford a fatisfaGtory anfwer to the petitioner’s allegations, but
that it would be improper at prefent to go into particulars. “The
refpondent has done what he can to prevent the petitioner from
going into particulars, becaufe he has neither produced a judicial
rental, nor any other evidence whatever, by which his accompts
may be checked ; and it 1s not furprifing that he himfelf {hould
not with to go into particulars, when he has hitherto been fo
(tudious to hide thefe accompts from the face of day; and he had but

teo




r_—v—y s e e T
!
f
/

®a 6 N & & »n

£ w3

too good a reafon for his condu@, as will appear from the follow-
ing {pecimen of the manner in which he has managed this {mall
eftate, which, according to his own fhowing, amounts only to
about 132l. Sterling per annum, after deducéting public burdens.

The firflt year of Mr Young’s management in 1790, he charges
no lefs than 31l 16s. 1od. Sterling as the expence of taking the
judicial rental. In the year 1791, he charges 2k 3s. 2d. more on
the fame account ; and, in the year 1792, he charges alfo, on ac-
count of the judicial rental, 6l. 3s. §d., amounting altogether to
4ol. 3s. sd. Sterling ; and in this fum Mr Young charges for his
own trouble 14l gs. 4d. Sterling, and 3l. gs. 2d. Sterling for his
perfonal expences on the fame bufinefs. .

Befides this, he charges for faor fee for the firft year 16l 16s.
Sterling ; fo that in the courfe of the firft year’s management, this
gentleman puts into his own pocket, out of the rents of this in-
confiderable eftate, upwards of 30l. Sterling of clear profits.

When Mr Young tranfmitted to Mr Bofwell his agent, the in-
complete flate of his faCtory accompts in the year 1793, for the
purpofe of enabling him to give in a petition to the Court in the
name of Cecilia Halcro and Thomas Sands, for an a& and war-
rant on the facor, he ftated the yearly rent at 1241, 83d. Sterling.
* And befides this, the faGor informs, that one year with another,
fourteen tons of 'kelp may#e obtained from the fheres of the
eftate, which, after deduction of all expences, may be confidered
as yielding with certainty gol. Sterling, in all 164l Sterling,
from which muft be dedu&ted duties to the fuperior, cefs and
ftipend, amounting to 31l. 18s. 6d. Sterling, leaving neat rent
about 132l 2s. Sterling.’ ‘

The accompts now exhibited by the refpondent, give a very dif-
ferent ftatement with regard to the article of kelp ; for in place of
its yielding an annual profit of about 3l. per ton, from the enor-
mous expence laid out by the refpondent in manufadturing and
felling it, he takes care that it thall not yield of profit to the pro-
priétors above 4o0s. per ton. Thus™m the year 1791, 16 tons
6 cwt. of kelp was fold, at 65l. 2s. 10d. ; and the expence of ma-
nufacturing and felling this article amounts to 3 3l. 1s. 6id. Ster-
ling ; out of which Mr Young has 4l 18s. Sterling for his own

* trouble, -independent of faQor fee, and 1l 13s. 7d. for his per-

fonal expences. :
In the year 1792, the fattor fold 12 tons 16 cwt: of kelp, at
s1l. 115 Sterling; the expence of manufaCturing and {felling
which
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which is 24l 18, 81d. Sterling ; in which is included 3l 1s. od.
Sterling for the factor’s own trouble and expence, independent of
factor fee. In the year 1793, the factor fold only 10 tons 14 CWt,
of kelp, at 42l. 13s. 4d. Sterling ; and the expence of manufac-
turing and {clling this is charged at 19l. 6s. 8%d. ; in which is in-
cluded 2l. 18s. 8d. for the fackor’s trouble and expences, independ-
ent of  his factor fze.

In the year 1794, the fador fold 12 tons 1 3 cwt. of kelp, at
5ol gs. 7d. Sterling ; and the expence of manufatturing and fel-
ling . is charged at 23l 1s, 11id. Sterling ; in which is included
3L 8s. for the factor’s own trouble and expence, befides his factor
tees

This article of kelp, during the whole courfe of the faory, is
uniformly ftated as being fold at 4l. Sterling per ton; when it is
well known, that the price of kelp for feveral years paft has been
rifing confiderably.

The factor is in the ufe of drawing annually, out of fome of
the {inall farms, the teind of the crop in kind ; and the expence
charged by the factor on that account is very extraordinary in-
deed. Thus, in the year 1791, the whole teinds drawn amount
to 2l 2s. 332d. Sterling ; and the expence incurred by the fa@or is
no lefs than 1l 1os. 6d. Sterling, including one guinea for his
own troukle, befides his fa&or fee. | : :

In the year 1792, the whole amount of teinds drawn from faid
lands is 2l 2s. 17%d. Sterling ; and the expence incurred in this
article 1s 10s., including 1os. 6d. for the faQor’s own trouble.

In the year 1793, the whole amount of teind drawn is 1gs. oid.
Sterling ; and the expence incurred on that account by the facor
1s no lefs than 1l. 3s. Sterling, including 1¢s. for his own trouble.

In the year 1794, the whole teind drawn is 1l. 1s. 8d. Sterling ;
and the expence mcurred by the fattor thereon is 14s. §d., includ-
ing half a guinea for his own trouble.

Befides thefe articles charged for the factor’s trouble alone, a fe-
parate charge is every year made for factor’s fee.

For the year 1790 - L. 16 16 o
For the year 1791 - Q 10 10
For the year 1792 - - 74 S
Yor thewear 1793 - 8. .3 IO,
And, ‘ :
Yor the year 1794 - - 2 Bary

befides’
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befides 8L 10s. 2d. Sterling for his perfonal expences during thefe
years. Adding, therefore, the whole factor fee, extra trouble, and
perfonal expences together, it appears that he has put into his
own pocket out of this eftate, yielding only, as he fays, 132k
Sterling of neat rent, in the courfe of his five years management,
10 lefs than 86l 18s. 1d. Sterling ; and all that the petitioner has
drawn during that period, as proprietor of one-third of the eftate,
is only sol. Sterling. This muft fatisfy the Court, that if matters
are allowed to go on as they have hitherto done, it is much better
to be a factor than a proprietor of this eftate; and it fully ex-
plains the caufe of Mr Young’s anxiety to have his office conti-
nued.

Another extraordinary circumflance appears in Mr Young’s
accompt. The petitioner has always underftood, that when any
arrears are due by the tenants of one year, thefe arrears are car-
ried to the charge againfl the factor for the fubfequent year. But
this regular mode of accounting has not been followed by Mr
Young. He takes care indeed, every year, to take credit for large
fums of arrears due by the tenants, but he forgets to charge him-
{elf afterwards with thefe arrears ; and thus, the whole are ftated
againit the proprietors as a total lofs to them yearly, when in fact
Mr Young has aGually recovered all, or the greater part of
them. and has them now in his pocket, and intereft upon
them, which he made the tenants pay from the time they
became due. 1f Mr Young is bold enough to deny this fad,

the petitioner will undertake to prove it by recovering the re-

ceipts out of the tenants hands for thefe very arrears taken credit

for by Mr Young, and not afterwards charged againft himfelf.
The amount of the arrears thus taken credit for by Mr Young,

are,
Scots.

For the year 17go and precedings L. 98 15 ©
For the year 1791 - - 305 10 ©
For the year 1792 - - 415 10 ©
For the year 1793 - - 76 8 8
For the year 1794 - st A0 SIReD

L. 1253 0 10

Tn Sterling, 104l 08 »d.  'Thus, in the courfe of five years, the
faé&or takes credit for no lefs than 104l 9s. 2d. Sterling of arrears,
when, as already ftated, he has the greateft part of that money in

his pocket, with ;ntereft upon it, actually paid him by the tenants.
Cc By
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By the adk of federunt, every judicial factor is bound to account:
for the intereft of all rents which he thall recover, from and after
one year from the time that thefe rents thall become due, It ap-
pears, from Mr Young’s own fate of accompts, that in the end
of the year 1791, he had in bis hands, after dedutions of the
rents for 1790, 24541, Sterling ; and the year following, befides the
above fum, he had in his hands, after al payments and deductions
made by him of Crop 1791, a balance of 101l Sterling 3 and yet

he does not charge a fingle farthing of intere(t againft himfelf up- -

on thefe balances. From all which it i perfe@ly clear, that the
factor enjoys more than double the emoluments drawn from this
eftate by any one of the three proprietors.

Without entering into a more minute inveftigation of the re-
{pondent’s accompts, your Lordihips cannot but be fatisfied, from
what has been already faid, that this factory has been made a
thameful job of for the factor’s own benefit; and that a meafure
which'was certainly intended by your Lordthips for the advantage
of all concerned, has proved a dead lofs to the petitioner of at
leaft one half of the rents which fhe would otherwife have drawn
from her fhare of the eftate, But though there may be no re-
drefs for what is paft, fhe hopes that in future the evi] will be pre-
vented ; and that your Lordihips, fenfible how grofsly the office
which you conferred has been abufed, will recal the fequeftration,
and allow the co-heirs to manage the joint property themflves,
which may be done without any trouble or inconvenience 3 ot at
leaft, that you will appoint a judicial factor, who will not con-
fume the whole produce upon himfelf, and who will confent  to.
follow the regulations which the a@ of federunt has prefcribed.

An, infinuation is thrown out in the 6th page of the anfwers,"
highly injurious to the petitioner, without being of the flighteft
fervice to the refpondent’s argument, - Your Lordfhips are given
to underftand, that the petitioner took advantage of her filter’s
neceflitous fituation, and obliged her to fell her intereft in the eftate
upon very difadvantageous terms. “Whether this' were the fait,
or not, it is certainly jus fertii to the refpondent, who has no cop.
cern whatever in that matter. At the fame time, the petitioner,,
in her own Juftification, muft take the liberty to. ftate what the
terms of this bargain were. The eftate, after dedudting the jn.
tereft of debts and other burdens, does not yiéld per annum 100l
Sterling to the heirs in - pofleffion, independent of the enormous
expence of management by the judicial factor.,  The petitioner
gave to her fifter'Cecilia Halcro, for her thirfi thare in this eftate,
300!, Sterling in, cafth, and a bond of annuity for 20l Sterling

- : more
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more during her life. It is fubmitted, therefore, that this was a
bargain extremely advantageous for Cemha, more efpecially, when
it is confidered, that {he and_the petitioner, for a period of five
years, drew.in all only sol. Sterling each, as appears from the fac-
tory accompts now produced ; and it was with the greateft dif-
ficulty that they could extort this fum from the refpondent, even
after they had obtained the ats and warrants upon him from
the Court. :

The refpondent complains that the petition was given in at a
feafon of the year when the intercour{e with the county of Ork-
ney is almoft entirely {fufpended ; and this'is reprefented as an at-
tempt to create an unfavourable impreflion agamnft him in your
Lordfhips minds.

s In the firfl place, it may be obferved, that at no feafdn of ;the

year is the intercourfe between Edmburoh and Orlfney entirely

fufpended, though fometimes perhaps it may fuffer'a thort inter-
ruption. The poft goes regularly once a week in Winter as m:l}
as Summer ; and it fcarcely ever happens, that an anfwer to a let--
er cannot be obtained, at fartheil, in four weeks. But, in the next
placc your Lordihips will obf‘erve, that it very ill b;comes thc
refpondent to complain of this circumftance, after the unmerited
infolence and ill ufage with which he treated the petitioner’s fon,
after the needlefs trouble and expence which he occafioned him,
and after bandying him from Orkney to Edinburgh, and from
Edinburgh to Orkney, to procure a fight of accompts, of which
he was entitled, by your Lordfhips regulations; to have immedi-
ate infpection. It has been mentioned, -that when he applied in
O&ober 1794 for a fight of thefe accompts, he received for an-
fwer, that they were lodged. in Court at Edinburgh, although it is
now admitted that they were then in the refpondent’s own poffef-
fion, and not fentto Edinburgh till November following. When
young Mr Johnfton came to Edinburgh in May 1795 on the fame
errand, he was told by Mr Bofwell, that the accompts sere too
inaccurate to be produced in Court, and that Mr Young had car-
ried them back to. the country. Senﬁble, however, of the pro-
priety of Mr Johnfton’s feeing them, he gave him a letter to the
refpondent, defiring him to permit mfpe&lon of them. When
he returned.to- Orkney and: dclivered: this- letter; the refpondent
aflerted that Mr./Befwell was in a.miftake, for that the accompts
were flill in Edinburgh in that gentleman’s. poﬂlﬁion ; endeavour-

“ing thus to thuflle off Mr Johnfton altogether, and to prevent him:
from getting a fight of them, which he never would have had:
5 . afR;
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A1 opportunity of doing, had it not been for the prefent applicacion
to your Lordthips. In the month of June 1795, he wrote tg the
refpondent, telling him, that unlefs he fhowed him the accompts, he
would be under the neceflity of giving in a complaint againft him
to your Lordfhips. But of this letter the refpondent thought pro-
per to take no notice whatever, After waiting a due time for an
anfwer, Mr Johnfton wrote to hig agent here to prepare a com-
plaint ; but the letzer did not arrive till che laft day of the Sum-
ter Seflion 1795 ; and confequently it could not be given in till
the commencement of the Winter Seflion following. '
Having thown that the refpondent has not complied with an

one regulation contained in the act of federunt, and that he hag
managed the eftate to the immenfe lofs of the proprietors, and hijg
own fhameful emolument, it is apprehended,  that enough hag

been fzid to induce your Lordthips-to deprive him at leaft of the -
office of judicial fadtor. If that 18 to be done; it i Jus fertii in -

him fo maintain an argument why the fequeftration thould
not be recalled altogether ; and unlefs fome good reafon is ftat.
ed for its continuance, on the part of Sands or his curator,
it istimagined your Lordfhips will be inclined to reca] it upon
the bare motion of the petitioner, who ‘is* in right’ of two-
thirds of the property. It may be mentioned in general, that

-+, what is ftated in the petition is unqueftionably fa@, that the fin-
~ gle circumftance which weighed with the Court in awarding it o-
«riginally, was the concurrence of a majority of the co-heirs in de.

manding it ; for, every other reifon advanced at that time ip its.

favour, received a fatisfa&ory anfwer. There can be ndv’difﬁculty

management to one, who is accountable to the others. for their re.
fpe@ive fhares of the produce. If a difference arifes concern.
ing the 2nanagement, or if one be excluded or injured with regard
to his fhare, he may either fue the others for his, proportion of

the rent, or, if he withes himf{elf to adminifter his property, he

may purchafe a brieve from Chancery, and thus efft @ , divifion
of the fubjedt. Any thing furely would be better for ajl concern-
ed in this property, than to allow fuch an €normous proportion

s i Seiof sits prefits to be wizlefsly confumed by the refpondenty - .....

In refpett whereof, &ec.
CEO. CRANSTOUN
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