fobn Jobnfton, and others, Inhabitants of
- Stromnefs in Orkney, Purfuers, -

G S G S s
The Magiftrates and Town-Council of the Burgh BF
BRI T dat Y - Kirkwal, De.fen'de‘r‘s. T RN, z,

"N Fune 1945: the Purflucts were conveened before the Steward-Depute of
Orkney, at the Inftance of Robert‘Szzt/yerland'Mcrchant in Kirkwal, and
ColleGtor-of the Cefs and Stent of the fajid Burgh, upon a Libel, fetting
forth, That the Defenders were juftly addebted to the Purfuer, conform to
- his Accompt therewith. produced, the refpective Sums of Money in that
Accompt mentioned, and therefore concluding for Decreet. This Libel, nor the
Accompt itfelf, does not fet forth, guo nomine vel jure the Defenders were indebted
to the Purfuer in the Sums by him acclaimed, but the Title to this Demand was in
fome Meafure intimated by the Purfucr’s producing, with his Libel and Accompt,
another Writing, which was called a Caft-Book of the Cefs and Stent of the Bur=
gefles and Inhabitants of the Burgh of Kirkwal for the Year 1741. with a Decla-
ration on the End thereof, of Date the 11th of Seprember 1741. by certain Perfons
faid to be fworn Stent-Mafters for Proportioning the Stent of the faid Borough ;
by which they declare, that they -proportioned the Stent upon thefe liable in Pay-
ment thereof for the Service of the faid Year, without Fead or Favour, accord-
ing to the beft of their Knowledge ; and in which Caﬁ-Book, the feveral Sums in
the Accompt libelled, fpecified, are proportioned and ftented upon the feveral Defen-
ders; as alfo produced an Approbation of the faid Caft-Book by the Magiftrates
of Kirkwal, of Date the faid r1th of September.

The now Purfuers, - then Defenders in that A&ion, obje&ed to the Relevan-
cy of this Libel, and of the Vouchers by which it was fupported, and to the Au-
thority of. cither the Stent-Mafters or Magiftrates of the Burgh of Kirkwal, to
impofe any Part of their Stent upon the Inhabitants of Stromuefs, a Village fitpat-
ed indeed in the fame lfland, or main Land of Orkuey, but on the oppofite Side
of the Ifland, and at the Diftance of about 12 Miles from the Burgh of Kirkwal ;
and indeed, how true focver it may be, that thefe Stent-Mafters of Kirkwal,
proceeded, as they fay, withour Foad oy Favour, according to the beft of their
Knowledge, to proportion the Stent of that Burgh upon thofe liable in Payment
thereof, it remained to be a Queftion, which they take for granted, by what Law
or Rule they prove the Inhabitants of Stromuefs, to be of the Number of the Per-
fons liable to pay the Cefs of the Burgh of Kirkwai.

The Steward-Depute, however, decerned againft the Defenders in Terms of the
Libel, but was pleafed to reforve to the Defendersto infift, before the Court com-
petent, in a Reduéion or Declarator for obtaining Relief, as accords.

The Petitioners were at firft unwilling to wait for fo flow a Remedy as was here
pointed out to them,and conceiving themfelves to be greatly aggrieved by the De-
creet, and that it was fo manifeftly iniquous, even as if the Cefs of one’Burgh or
County had been impofed on Perfons living in another Burgh or County, they ap-
plied to your Lordfhips for Relicf by a Bill of Sufpenfion ; but this, it feems, your
Lordfhips werc of Opinion, it was not fit to pals, in refpe& of a Claufe that has
been inferted of late Years in the Qefs Ads, and “therefore our Bill of Sufpenfion
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was refufed, but this not without Iatimation, that the Law fhould be_open tothe
Complainers to get ample Redrefs by Way of Reduétion and Declarator, unlefs
very good Caufe fhould be fhewn by the Defenders to juftify an Impolition that
was apparent]y {o extravagant and opprefiive. .

The like Impofition was, however, repeated for the enfuing Year 1742. upon
which the Petitioners were conftrained to bring their Action before your Lordfhips,
for Redudtion of the Decrect above recited, paftin Fune 1742. for Repetition of
the Sums extorted from the Purfuers in virtue thereof, and a Declarator of Immu-
nity from the like Exactions in Time comingy in which Caufe the Produ&ion be-
ing fatisfied, both the Reduction and Declarator came to be difcufled before
the Lord Balmerino Ordinary, in which his Lordfhip, by lnterlocutor of the
13th of December laft, Einds and declares, that the Magiftrates of Kirkwal
bave no Right to lay any Part of their Cefs on the Inbabitants of Strom-
nels as (uchs but finds (uch Inbabitants as are alfo Burgefles of Kirkwal lig-
ble to be [ented, unlefs they do upon Oath purge themfelves from Dealing in fo-
reign Trade ; and affoilies the Defeuders from Repetition of Bygones, and de-
cerns accordingly. ' :

In the firft Part or Propofition of this Interlocutor, both Parties have acquiefced,
and fo far as that goes the Libel of Declarator is decided; but againft the reft of
the Interlocutor the Purfuers applied by Reprefentation, to which Anfwers being
made for the Defenders, The Lord Ordinary, on the 19th inflant, makes Avifan-
dum o the Lords with the former Minutes, and ordains the fame to be printed,
nd allows either Party to put i what farther Memorial they think proper, and
10 prefix this Order to the printed Minutes.

There are two Propofitions which the Purfuers conceive to be undeniably true
in Point of Law, being both of them fettled by Statutes, and which they conceive
will ferve to determine the prefent Queftion. The firlt of thefe is, That no Perfon is
liable for the Cefs payable by any Burgh-Royal in this Kingdom, but the Heritors of
Landsor Tenements within fuch Burgh, and the Burgefles aGually refiding and traf-
ficking within the fame. - - |

This appears from many A&ts of Parliament, andy éuter alia, from the 155th 4iZ,
12th Par. Fames VI, intitled,  Anout the Taxation of Burghs, whereby ‘It is fta-
< tute and ordained, that all Manner of Perfons, Inhabitants of Burghs, exercing
¢ any Manner of Traffick, Merchandize, or having Change within the fame, fhall
¢ bear their Part of all Taxcs, Stent and Taxations, Watching and Warding ; —
¢ and ordains this to have Execution againft all Perfons exercing the Traftick of
¢ Merchandize,or other Change, in any of the Burghs of this Realm, whether they
¢ be admitted free Burgefles therein, or not.’ ‘

"To this a Number of other Statutes might be added for proving the fame Thing,

as the Ait 280. 15 Par. Fames V1. and the 4et 6. Par. 19- Fames V. '
" The Defenders were pleafed to alledge upon their Part, the A& immediately
preceeding the firflk Statute above mentioned, being the 154 A& in the Year 1592,
intitled, ©Itisnot leifom to unfree Men, but to Burgefles, to exerce the Traflick
< of Merchandize. From which the Council for the Defenders contended, that it
was lawful for Burgeffes of Royal Boroughs to cxerce Traffick tho' not refiding
within the Burgh, and from thence they infer, that fuch Burgefles, {o trafficking,
may lawfully be ftented by the Burgh from which they derive their Freedom.

But to this the Purfuers reply, That they deny both the Propofition and the Con=
fequence ; the Propofition is not proved by the Statute to which they refer, and
it is difproved by other Statutes, which ferve to confirm thofc already alledged for
the Parfuers upon this Article, and particularly by the 12th A& 16g0. in favour
of Royal Boroughs, which enaéts, ‘ That the importing of all foreign Commodities
¢ and Merchandize, either by Sea or Land, doth and fhall belong to the Freemen
¢ Inhabitants of their Majefties Royal Burghs allenarly, excepting Cattle, ¢9c, and

¢ likeways, that the exporting by Sea of all the native Commodities of this King-

* dom, doth and fhall belong to the ¥reemen Inhabitants of the Royal Burghs on-~
¢ ly, excepting Corns, Cattle, G’ ; ,

Aund again, by the 30th A& 1693.intifled, 4E7 for tbe Communication of Trade,
it is, suter alia, provided in thefe Words, ¢ And their Majefties, with Confent fore-
 faid, do hereby ftricly difcharge all Perfons whatfoever to exercife any Kind of

s ilrade,
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‘Trade, uitdér the Penalties contained in the A& of Parliament, cxecpt Buigefes
Tndwell rs in Royal Burghs, and their free Ports; by Confent of their Burghs
to which theéy belong) ‘ . _ T ' T
Thele Ats make it plain; that the Privilege of foreigh Trade is mot perfonal
merely to Burgeffes, but is local alfo, and belongs to them no longer than they
are adtually refident within the Burgh; or a Part belonging to it ; and the Pur-
{uers believe, that the Defenders would get no Thanks from their Brethren of o-
ther Barghs Royal, if they could prevail in getting the contrary Doétrine efta-
blifhed. .

The Purluers have alfo denied the Confequence, {uppofing; for Argument’s Sake,
that ¢t he Propofition itfelf could be maintained, zbat is, we deny that any Royal
Borough can follow its own Burgefles wherever they may happen to refide, or
even to bé traffiking in foreign Trade, in order to compel fuch non-refiding Burge(-
fes to pay a Part of the Stent of the Borough. Firft, Becaule thereis no Law au-
thorifing Tuch A&ion, and it is repugnant to the Nature of the Thing, that any
Burgh fhould have Power to raife its Stent outwith its own Bounds or Privileges;
for, if this were admitted, the Defenders might follow their Burgefles; not only
acrofs the Main Land of Orkney, but as far as the Mule of Galloway; if any Bur-
gels of Kirkwal fhould happenito refide thercaboutss And, 24/y, what fhall be done,
according to the Defenders Docttine, if the fame Perfon; which often happens, be
Burgels of feveral Royal Burghs, and yet fhould refide in none of them, and be
found to earry on Traffick notwithftanding? To which of the Burghs of which he is
a Member muft he pay Contribution 2 Or muft he pay to all of thetm? Or to the
lealt diftant from his Place of Refidence ? Or to the firft who fhall think fit to
purfue him 2 Or to them all by different Proportions? And by what Law will the
Defenders find the Anfiwers to thefe Queftions refolvede :

The other Propofition, to be confidered in the prefent Queftion, is one where-
of the Purfuers maft admit the Truth, #amely, That, upon the Suppofition that they,
or any of them; whether Burgeffes or not; be Dealers in foreign Trade; whiltt
they refide at Stromnefs, which has not obtained the Cotnmunication; they are
liable to be profecuted in the Terms of the Statutes in that Behalf made, and {pecial-
ly in Terms of the sth A& 1672, concerning the Privileges of Burghs Royal; Which
vefcinds all former A&s of Patliament, in a5 far as they are contrary to. this;

swhich juftly takes Notice, that fome of the Privileges; as forinerly extended; were
never in Ule, and were highly prejudicial to Commerce: But by this Statute the
Remedy is provided, namely, ©That the Goods or Commodities of the unfree
¢ Traders thall be efcheated, the one Half to the King, and the othet Half to the
¢ Burgh Apprehender; and that if the faid Goods or Commodities (viz.. that
¢ have been bought or fold, cxported or imported, contraty to this Statute, and
¢ the Privileges of Royal Burghs granted thercby) be apprehended within dny of
¢ the faid Royal Burghs, or the Suburbs or Appendicles belonging to ther, or
¢ within their Ports or Harbours, the fame may be futimarily feized and fecured;
¢ a5 Goods efcheat in Manner forefaid; but if the faid Goods, competent only to
¢ Freemen of Royal Burghs fhall be found, or alledged to be found elfewhere;
¢ they fhall only be atrefted; and purfued to be declared efcheat, to be divided in
¢ Manner above written, before any Judicature as accords of the Law.’

The Purfuets have thus particularly mentioned fo much of the Words of this
Statute, in order to fhew your Lordfhips what is the otily competent Remedy;

{uppofing it to be true, which they do by no Means admit, that any of them had
been traly Dealers in foreign Trade, and the Remedy, your Lordfhips fee, is; by

_ arrefting the Goods themfelves, and bringing the fame to Trial and Condemnati-
on ; but there isno fuch Thing competent, by this or any other Statute on this Sub-
je@, that the Purfuers can find, as that any Royal Burgh can proceed againft the
{uppofed Delinguents, in order to prove them guilty of Trefpafs by their own
Aarhe  acif it were proceeding by Way of Engli /b Bill; to recover his Majefty’s

pucies, WOICH 1S 11GECA OF the INature of an Action for LJept, becaule the Kl'ng
is Creditor for thofe Duties ; but here the Prohibition is inforced by a Confifcati-

‘on of the Goods, which is a Santion tmerely penal; and if the Goods are gone,

they canno longer be cither feized or arrefied, and there is no Remedy left a«
gainft thefe bypaft Trefpafles. e '

And,
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And, Jaft of all, can it be competent, by Way of Defcnce againft the prefent
Adtion, to call upon the Parfuers to purge themfelves of Trefpafics upon Oath ? For
if they have been guilty, and if that could be proved by Oath, what is the Con-
fequence 2 Nor, furely, that they were ipfo.fatfo liable to pay a Proportion of the
Cefs of Kirkewal, more than that of any other Burgh of the Kingdom, for fuch Re-
lief can never be due, unlefs where the Communication of Trade bas been regu-

- larly made ; and this'is what the Burgh of Kirkwal, neither has given, nor could
give to the Village of Srromnef3, and confequently, whatever Trefpafles the Pur-
fuers) or any of them, may be fuppofed to have committed, which they denyyit is
not the lefs true, that the Exa&ions, complained, of by this Procefs, were moft il-
tegal and oppreflive. They would have been fuch,however moderate in the Quan-
tum, becaule, to' exat one Penny, Without Law, is Oppreflion ; but that is aggra-
vated by the Exorbitancy of the Ouantzim, which, conform to the Decrect obtained

S" againft a few of us in Fune 1742." amountedto 42 I. Scots 3and, by the Decrect

recovered during the Dependence, of our Declarator, to 132 L. 13 5. Scots,
Another Defence, that has been alledged in the prefent Cafe, is, That the Cuftom
| ‘has long prevailed, and been’ fubmitted to, for the Inhabitants of Stromyefs -to
(. pay a ‘Part of the Cefs of K'zkazegazl_t.-l";'l‘o which the Purfuers reply, 1/ It is by no
| Means true, that'this is an ancient or immemorial Coftom’; it is an Abufe that has
i grown'up ‘but of late Years, fince the Town of Stromme(s began to grow; {ome-
§ : what ‘more confiderable, by the Addition of new Houfes andsInhabitants, 2dly.
s Tf fuch an oppreflive’ Practice had endured for above 40 Years, or a longer Period,
| that could not ferve to legitimate. the fame. For what Conne&ion has Strommefs -
L with the Burgh of Kirkma/, that'is 12 Miles diftant from it 2 It is neither {fubject
| to that Burgh, nor fituated in ‘its ‘Neighbourhood, nor derives any Advantage
* ‘whatever from it.' And herein it differs widely from the Cafe of Canongate or Leith,
which, by a long continued oniform Ulage, or by Padtion, have been accuftomed
; to pay a certain Proportion of the Cefs of Edinburgh, the Superior to thefe Sub-
t' urbs, which, by the Neighbourhood 'of this City, are greatly profited; and yet are
| not ‘taked  arbitrarily, ‘6 ac. Plealire, by the Stent-Mafters of, Edinburgh, b
| have fubmitted to'a'fixed Propottion, which they fubdivide amon g themfelves by
! “Stent-Mafters ‘of their own 5 1n all which Particulars the Cale of thefe Purfuers is

widely ‘differe't‘l‘f'.‘"fTBe?y‘ are remote from Kirkwal, and independent on it in every

f -~ Relpe@ in Point of ‘Law; Ab,l!,,t,f.th?yga‘re : r-e!‘ir&ot,c-_; alfo from the fupreme Courts of

| Jultice; and thus it has happencd, that they have already been too long oppreflad,
tho” not long enough’ tO‘j"uﬁify:‘@i‘jlegitimiﬁé‘.“'jﬁh}nt Oppreffion ; : and fo indeed il
Yord Ordinary’s Interlocator has found, by the firft Part of it aquiefced in by the
Defenders ; and, for the reft, the Parfuers humbly hope the Lords will have no. Di&
ficulty to declare the ITmmunity, libelled in Behalf of all the Purfuers, whether Bur-
gefles of Kirkwal, or not, witﬁqut‘admitting of any Enquiry in this Caufe, into

fuppofed Trefpafles ‘committed by them. And, 34/p. thatthe Lords will have a8
tittle Difficulty in'decerning for Repetition of the Sums extorted upon the Decreet
in Fume 1742. or fince that Time, and. for the Expences of this Redu@ion and
Declarator, to which the Purfuers were compelled to have Recourfe for Redrefs a-
gainft thefe illegal Exa&tions. ol : ,

In refpett wheredf, 8cc.

WILL. GRANT.



