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. S Mt ' Fanuary 19. 14944,

. “The Lord Ordidary makes Avifandum to the Lords with the former Munutes,
¢ and ordains the fame to be printed,'and put in the Boxes on Thur/day next, being
€the 26th inftant to the reported next Day,and allows either Party to put in what
“farther Memorial they think proper, and to prefix this Order to the printed Minu-

¢ tes.’ Signed BALMERINO. -

MINUTES fobn j’obnﬂoh, énci others, Inhabitants of Strom-

ne(s,

A-GA T N § T,

The Provoft, Magiftrates, and Town-Council of Kirkwal.

Actores W. GranT and LockuarT. Alteri FErRGussoN of

Pitfour and Tuo. Hax. |

R ANT refumed the former Procedure in Procefs, with the Remit to his
Lordfhip to difcufs the Reafons of Reduétion, and infifted that the De-
creet produced, obtained at the Inftance of Roberz Sutberiand, Colleor

_of Cefs, againft the Purfuers, before the Steward-Depute of Orkney, ordain-

ing the Purfuers to make Payment of the refpective Proportions of Stent therein
mentioned, to be reduced, in refpeé the Procefs, whereupon the fame proceeded,
was moft incompetent, in f{o far as the Purfuers arc Inhabitants of the Village of
Stromuefs, fituate upon the South-weft Corner of the main Land of Orkney, and in
the very Gut or Paflage of the Pent/and-Firth, whereby the Purfuers, and other
Inhabitants of this Village, have Occafion to furnifh Victual and freth Provifion to
‘Ships of all Nations that happen to touch there in the Courfe of their Voyages,
and to take Money or Goods in Exchange for what they fo furnifh ; which Situa-
tion and T'raffick has made this Place confiderably to increafe of late Years, and
which, it feems, has excited the Envy or Jealoufy of the faid Burgh of Kirkwal,
which lies at the Diftance of 12 Miles frem Strommefs ; and therefore, as the Burgh
of Kirkwal was vefted with no Authority whatever to impofe fuch exorbitant
Stents npon the Purfuers, Inhabitants of a diftant Village, or to exa& any Stent
whatever from them, #nfjffed, That the faid Decreet be not only reduced, but alfo
the Purfuers declared free from any fuch Exaétions, and the Defenders decerned to
repeat the Stents fo unjuftly deccrned for by the faid Decreet, referving to the
Purfuers hereafter to infift for Repetition of preceeding Stents unjuftly exacted
and paid by the Purfuers, and other Inhabitants of Strommefs, to the faid Burgh of
Kirkwal.

Anfwers H A7, That the Purfuers, the Burgefles of the Royal Burgh of Kirk-
awal, thinking it more convenient for them to carry on their Trade at the Village
of Stromnefs, {ome Miles diftant from Kirkwal, to a confiderable Extent, both
home and foreign Trade, they did, and have been in the conftant and immemorial
Ufe and Cuftom of paying Part, and relieving the Burgefles of Kirkwa/ of a Share
impofed on them of the Land-Tax, effeiring to their Trade, and have likeways
been in the conftant Ufe of fending Delegates, or Perfons commiffioned from the
Inhabitants of Strommefs, to fee the faid Proportion annually and fairly ftated ;
and therefore the Purfuers, nor nonc of the Inhabitants of Strommefs, can take
the Benefit of their own Deed or Deli&, in order to get frce of Stent, which they
would be obliged to pay as Burgefles of Kirkwal, or as unfree Traders, fince, with-
out their having the Privileges, as_unfree Traders, the Town of Kirkwal could
have feized the Goods they traffick in; and therefore the Decreet ought not
to be reduced, far lefs the bygone Stent repeated ; and, as this Action is without
any Foundation, craved the Defenders be affoilied therefrom.

Replies GR ANT, That, altho’ fome of the Purfuers be Burgefles of Kirkwal,
yet, as they do not refide there, by carrying on a Trade in that Burgh, they are fiot
liable to bear any of the Stent thereof, nor is it in the Power of any Royal Burgh to
ftent the Inhabitants of any neighbouring Village or Town ; fuch Privilege of un-
free Trade, and being ftented therefore, being only given and impofed by the wholc
Meeting of the Royal Boroughs of Scot/and, annually met at Edinburgh, but can-
not be Iaid on by any particular Burgh ; nor can any bygone Practice be obtru;ied,
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and therefore ought to have been retified ; and the
e Decreet againft them, did not only obje&t
thereto as illegal and unwarrantable, but alfo did prefent a Safpention thereof,
which the Lords thought not to be fo regular a Way of applying, and therefore
refufed to pafls the fame, but aliowed the Parfuers to apply for Reduction, which
{hews.their Averfenefs to acquicfce to fuch Impofitions, and therefore ftill infited,
that the faid Decreet be reduced, and the Parfuers declared free fromany fuch Ex-
aions, and the Defenders ordained to repeat.

H A7 duplies, That, by the A& 1672. the Privilege of Trade belonged to all
the Freemen of Burghs Royal, whether refident in the Burgh or not; and tho’
the A& 1690. feems to mention only Burghers Inhabitants as privileged, yet it
does not appear, that it was the Intention of the A& to cut out Burghers, tho’ not
Inhabitants, from trading, which is f{ufficiently plain from the latter Part of the
A&, allowing a Retail of foreign Commodities to thofc who bought the Goods
from Freemen of Royal Burghs, bearing Scot and Lot therein, without Diftin&ion,
whether {uch Freemen werc refident in the Burghs or not; and the contrary
would have been very unrcafonable, becaufe Non-Refidence in the Burgh cannot be
a {ufficient Caufe for depriving a Freeman Burgher, who pays Scot and Lot in the
Burgh, of the Privilege competent to Burghers of Royal Burghs; and it muft follow
from rhence, that if fuch Burghers may trade, paying Scot and Lot, they muft alfo
pay if they trade ; and provided fuch Burghers don’t pay Scot and Lot elfewhere,
they maft pay it in the Burgh whereof they arc Burghers, and it makes no iffe-
rence whether they refide 12 Miles or 12 Yards diftant from the Royalty.

And {o much has thisbeen underftood on all Hands, That the Inhabitants of Strom-
nefs, Burghers of the Town of Kirkwal, have been in Ufe to be ftented immemorial«
ly alongft with the Burgh of Kirkwal; and not only acquicfced in and {ubmitted to
fuch Stents, but even were affiftant to the Magiltrates of Kirkwal in impofing
and levying the fame ; and the Occafion of this Procefs is only, that one or two of
the Purluers having laid down a Plan for relieving themfelves, by charging ‘their
Neighbours with more than their Proportion, finding that the Magiftrates of
Kirkwal, who difcovered their Views, impofed the Stent ¢qually and propottio=
nally, they therefore ftruck out, to give the Town as much Trouble as poffible.

2dly. Suppofing, for Argument, that none but Burghers Inhabitants can trade,
and confequently that the Burghers of Kirkwal, Inbabitants of Srrommefs coul
not trade, and that, if they did, their Commodities in Trade were liable toEfcheat,
and that they could not be ftented, nor were liable to pay Scot and Lot in the
Town of Kirkwal, on account of Trade which they could not carry on, yet
they and the Magiftrates of Kirk;val have been hitherto in the contrary Belief,
and the Magiftrates and Burghers of Kirkwal, having fuffered them to trade, with-
out profecuting them for illicite Trade, upon their fubmitting to contribute to the
Payment of the Stent impofed upon the Town of Kirkwal,now, after they haveefca-
ped the Profecutions, which, when their "Trefpafles were recent, might have been
cffe€ual, the Difcovery and Evidénce being then eafy, they cometoo late now to
repeat Bygones, ‘which were fraudem facere contrattui, and to run away with the
Profits of the Trade, and allo with the Confideration paid for the Privilege of
T'rading ; 2nd as to the other Trifle contained in the Decreet craved to bereduced,
they cannot, for the fame Reafon, get free of that, on Pretence that they have no
Right to Trade, nor were liable to pay Stent for it : From the Libel they ac-
knowledge, that they did trade confiderably, which, they fay, had excited the En-
vy of the Town of Kirkwal ; and it were highly iniquous to make the Town of

Kirkwal repeat a trifling Sum of Stent, when it is vifible the Purfuers have traded
-1 Goods feveral hundred Times the Value, which, when this Stent was firft impo-
fed, might,but cannot now be found out and confifcate.
| Avifvandum to the Lord Ordinary.
: December 13th, 1743. Lord Balmerino,
¢ Having confidered the above Debate, finds and declares, That the Magiftrates
¢ of Kirkwal bave no Right to lay any Part of their Cefs on the Inhabitants of
< Strommefs asfuch, but finds fuch Inhabitants, as are alfo Burgefles of Kirkwa,

fisce fuch Pradtice was Wrong,
‘Parfuers, at the Time of giving out th

¢ liable. to be ftented, unlefs they do upon Oath purge themfelves from dealing
¢ in foreign Trade; and afloilies the Defenders from Repetition of Bygones, and

¢ decerns accordingly.
- Signed BALMERINO.-




